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	Sale of commercial property

When acting for a vendor of a commercial property being sold as a going concern, note:

1. Never accept a clause stating the price to be is GST inclusive (if any). If the buyer turns out to be unregistered, your client will have to pay the GST.

2. If the sale and purchase agreement has both options, “Plus GST (if any)” and “Inclusive of GST (if any)” and neither option is deleted, the contract is GST inclusive. 

3. You could make the purchaser responsible to pay interest and penalties, should the transaction not be found to be a going concern, by including an appropriate clause in the agreement.

ACC 5% threshold reminder

Both companies and self employed, working several jobs, must apply ACC at the highest rate, unless earnings from that source are 5% or less.

You can’t eat flowers or books!

Many people give a box of chocolates or bottle of wine as a thank you to customers or staff. 

Suggestion for your clients: avoid food and drink and get a full claim for the expense instead of 50%. 

There would also be the spin off of being more imaginative, giving a feeling of greater sincerity and probably the gift would be better appreciated.

Sloppy FBT calculations

IRD has identified common FBT mistakes and listed these on its website. They include:

1. Forgetting the correct way to adjust for private use. The number of days/base is never more than 90 days If there are 91 days in a quarter, deduct the days not available from 91 not 90. For 8 days not available, FBT is 83/90 not 82/90.

2. Forgetting the cost for FBT purposes includes all the costs to get the vehicle on the road.

3. Forgetting to include GST in the cost of the vehicle.

Other common errors identified include:

1. FBT not paid on an employee's life insurance premium where the employee's estate would benefit 

2. Not paying FBT on medical insurance schemes or using GST exclusive amount of premiums for FBT value instead of the GST-inclusive amount. 

FBT paid on superannuation when SSCWT has already been paid.
	Crossing the Ts

When shareholders require their company to borrow money, so they can have their personal debt repaid, it is good practice to get them to write to the company demanding repayment of the current account. Form tends to be more important than substance in tax law.  

Trust accounting

Trustees have an obligation to account to beneficiaries. After a few years, an accounting situation can often be very difficult to reconstruct. Clients do all sorts of strange things. They might buy investments for the trust and pay from their own money and later switch to paying from the trust. If they are short of funds in the trust bank account, they may pay from their own money and fail to reimburse themselves.  Advisers should therefore ensure they make clients aware of the importance of proper financial statements. If a client refuses to have financial accounts prepared, it advisable to get this confirmed in writing. 

Trust losses

There is no requirement to set off trust losses against a current year profit.  Provided there is nothing in the trust deed to the contrary that profit can be distributed to the beneficiaries.

Using FBT to save tax
I have a job with a company, XYZ Ltd and earn $60,000 a year. I also have a rental company, ABC LTD that makes about $15,000 per year.
I could put my cheap private car with high private running in ABC LTD and pay FBT. I need to make sure I am an employee of ABC Ltd. I could pay myself say $200 in salary and then pay the FBT. The rate will be 17.65 % which will be tax deductible against the company's income, which is taxable at 33%. This means effectively the value of the fringe benefit to me is taxed at 15% saving 18% in tax.

Important: My employer must not be related to ABC Ltd. XYZ cannot be my own company. However, if I do own XYZ and ABC Ltd, my wife could be the employee, having private use and the scheme will still work. FBT is levied based on her tax rate.

Legal expenses - trusts

Legal expenses relating to distribution of income from a trust are not tax deductible and nor is the cost of gifting.


The information supplied in this publication has been researched with care.  However, the author and the company accept no responsibility to anyone for any error which may occur in the information provided. Readers are advised to consult their normal source of expert advice before acting on anything they read in Tacks Fax. 
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